AUGUST 16, 1934 Volume 9, Number 12 
10c a Copy a — $1 Per Year 


Qa - , S } 


The Los Angeles 


BULLETIN 


Official Publication of the Los Angeles Bar Association, Los Angeles, California 








STATE BAR HEAD MAKES STATEMENT 


JUDICIAL CANDIDATES ENDORSED IN PLEBISCITE 


SHALL DEFICIENCY JUDGEMENT BE ABOLISHED 


U. S. SUPREME COURT PRESCRIBES UNIFORM RULES 


THE LAWYER MOBILIZES TO FIGHT CRIME 


COURT DECIDES “UNLAWFUL SUITS” 


THE “WHY” OF PUBLIC UTILITY RATES 





Printed by PARKER, STONE & BAIRD COMPANY 
1 East Fourtu Street Los ANGELES, CALIFORNIA Law Printers and Engravers 









































LOS ANGELES BAR ASSOCIATION BULLETIN we 
(Coming B08 ae Sta 
suit 
mu! 
: hav 
OF 
Editor, 
. » . . s HA\ 
McKinney's New California Digest me 
ot Cali 
a natiot 
. asking § 
The Final Volume of The Set. * 
the July 
ee Sit 
of Calit 
controv: 
eA book of moxe than fifteen o". of 
hundred pages containing hundreds thie 
of thousands of entries. 
Th 
eIt notices word by word and a series 
" rl which a 
phrase by phrase in alphabetical provide 
order all sorts of things, places, eet) 
conceptions and situations involved was left 
in the California decisions. Pr 
made at 
¢ The baffled searcher for authority 
‘ss . . Th 
on principle or for cases in point on stiatio 
the facts will find its help invalu- and dec 
bl the atte 
able. meeting 
ee Angeles 
In 
of serio 
Th 
BANCROFT-WHITNEY co. agree, 
137 N. Broadway 200 McAllister St. If 
LOS ANGELES SAN FRANCISCO | 














LOS ANGELES BAR ASSOCIATION BULLETIN 








Makes a Report Regarding Suit Against Bank. 
Charged With Unlawful Practice 


State Bar Head Issues Statement. President Wykoff 





F HE BULLETIN has received a statement from President Wyckoff of the State 
Bar on the condition of the appeal of the State Bar to the Supreme Court in the 
suit against a Los Angeles bank charged with unlawful practice of law. The com- 
munication is printed for the information of members of the bar, many of whom 

have made inquiry as to the progress of the case. 











Editor, Bulletin, Los Angeles Bar Association: 


HAVE HAD several inquiries from members of the bar about the present condition 


est of the appeal of the State Bar to the Supreme Court in the case of The State Bar 
—— fof California, a public corporation vs. Security-First National Bank of Los Angeles, 


asking space to make this public statement of the matter. 


the July calendar at San Francisco for argument. 


Governors of the State Bar. 
Proceedings Stayed 


was left to the negotiations. 


made at the July meeting of the Board of Governors. 
Banks Ask Postponement 


Angeles. 


of serious-minded men who are earnestly trying to arrive at an effective settlement. 


anational banking association. Most of these inquiries come from Los Angeles so I am 
The transcript and briefs are all on file in the Supreme Court, and the case was on 


Since about the first of the year attempts have been made on the part of the State Bar 
of California and the California Bankers Association to reach some settlement of the 
controversies that have existed between banks and bar. These culminated in the appoint- 
ment of a joint conference committee of the two organizations to deal with the matter 
and report back to the Executive Council of the Bankers Association and the Board of 


The agreement under which this conference committee was appointed is contained in 
aseries of letters between Mr. Elliott, representing the bankers’ association, and myself, 
which are reported in the June, 1934 number of the State Bar Journal. This agreement 
provided that proceedings on the merits in the two pending cases should be stayed until 
January 1, 1936, pending negotiations and test of experience of any treaty that might 
result from the deliberations of the committee. The matter of postponement of the appeal 


Provision for the appointment of the bar members of the conference committee was 


The Bankers Association requested a postponement of the appeal pending the ne- 
gotiations. I had personally carried on a large part of the negotiations to this point, 
and deemed it only proper and decent that there should be such postponement pending 
the attempted settlement. I so recommended to the Board of Governors at its July 
meeting and it authorized a postponement of the appeal to the September calendar at Los 


In the meantime, the conference committee is at work. It is composed on both sides 


O. There are difficulties in the way of a settlement and the parties may not be able to 


agree. If not, the appeal will proceed. 


sense, and a step forward for both banks and bar. 
H. C. Wyckorr, 








If a just and effective settlement can be reached between these two important ele- 
ments of society in California, I believe it will be a triumph of intelligence and good 


President, State Bar. 
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Solicitation By Judge of Support For His Promotion | 


Opinion of Committee on Professional Ethics and Grievances Offic 
of American Bar Association Office 
OPINION 105. Office 


SOLICITATION BY JUDGE OF SUPPORT FOR His ProMoTION—IJt is improper for Of 
a judge of a superior court of record, when seeking election or appointment r 
to the appellate court, to solicit by letters or otherwise the aid and endorse-§ Office 
ment of attorneys of his bar and other attorneys of the larger jurisdiction. 
A judge of a nisi prius court in a large community desires to be elevated to a Office 

higher judicial position. Many attorneys are members of the judge’s local bar. Office 

The judge desiring promotion to the appellate bench, the jurisdiction of which is 
much more extensive territorially and otherwise than that of the trial court, sends letters Office 
to members of his bar and to members of the bar of the appellate court, soliciting en- 
dorsement. Office 

The committee is asked to express its opinion as to the propriety of the judge's 
conduct in soliciting endorsement of attorneys. 

The committee’s opinion was stated by Mr. Strother, Messrs. Sutherland, 
Hinkley, Carney, Harris, Martin and Phillips concurring. 

The committee does not approve of such solicitation. The committee is 
of the opinion that the solicitation of attorneys by the judge in seeking higher 
judicial position contravenes both the letter and spirit of Canon 30, Judicial 
Ethics, American Bar Association, which says: 


“If a judge becomes a candidate for any office, he should refrain 
from all conduct which might tend to arouse reasonable suspicion that he 
is using the power or prestige of his judicial position to promote his 
candidacy or the success of his party. 

“He should not permit others to do anything in his behalf which would 
reasonably lead to such suspicion.” 
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Judicial Candidates Endorsed In Bar Plebiscite 


oe of the Los Angeles Bar Association, and of the twelve Bar Associations 
affiliated with it, participated in a vote upon the qualifications of the candidates for 


the Superior Court and District Court of Appeal at the coming election. 


Twelve hundred and thirty-four lawyers voted in the plebiscite on District Court of 
Appeal candidates. The candidates named below received the highest vote for the re- 
spective offices. Therefore, they are endorsed as qualified and recommended for election. 


The vote of the members of the Bar Associations was taken with extreme care and 
absolute secrecy. The result reflects the independent judgment of those voting on the 


relative qualifications and fitness of the candidates who submitted to the plebiscite. 


THE FOLLOWING CANDIDATES FOR THE SUPERIOR COURT ARE 
ENDORSED AND RECOMMENDED 





Office No. 1—Elliot Craig. Office No. 11—Emmet H. Wilson. 
Office No. 2—William C. Doran. Office No. 12—Marshall F. McComb. 
Office No. 3—Douglas L. Edmonds. Office No. 13—Troy Pace. 

Office No. 4—Fletcher Bowron. Office No. 14—Samuel R. Blake. 
Office No. 5—Thomas C. Gould. Office No. 15—Robert Walker Kenny. 
Office No. 6—Leon R. Yankwich. Office No. 16—Thomas L. Ambrose. 
Office No. 7—B. Rey Schauer. Office No. 17—Frank M. Smith. 
Office No. 8—Joseph P. Sproul. Office No. 18—Clarence L. Kincaid. 
Office No. 9—Charles W. Fricke. Office No. 19—Lucius P. Green. 


Office No. 10—William Tell Aggeler. 


PRESIDING JUSTICE, DIVISION TWO 
(Short Term, Ending January 1, 1945) 
Albert Lee Stephens 


ASSOCIATE JUSTICE, DIVISION TWO 
(Short Term, Ending January 1, 1937) 


Walter Desmond 
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Shall the Deficiency Judgment Be Abolished ? 


By Roy V. Rhodes, of 
HETHER the right to a deficiency 


judgment in a mortgage or trust deed 
foreclosure shall be abolished is at present 
a very live topic. The man on the street 
says: “Away with it. Let the lender take 
his chances with the borrower,” .and as this 
is the open season for politics we can expect 
to hear “Vox populi, vox Dei.” But in 
solving a technical problem little help can 
be expected from popular discussion. Emo- 
tional thinking has led us into many errors 
but has never gotten us out of any except 
by accident. 

The chief argument commonly heard 
against the deficiency judgment is expressed 
in the following excerpt from the public 
press: 

“There is no good reason why a lender 
who lends $1500 on a piece of property 
he thinks is worth $3000 should be per- 
mitted to force the borrower to pay a 
deficiency if the value of the property 
drops below $1500 before the note can 
be collected.” 

This sounds plausible but behind it lies 
a serious and far-reaching limitation of the 
constitutional right of contract. Remedies 
for acute, temporary conditions should be 
found, if possible, without disturbing funda- 
mentals. 

THE REAL QUESTION. 

The real question is: Shall the note of 
the borrower be and remain, like other writ- 
ten contracts, a valid and binding obliga- 
tion, meaning what it says, with the mort- 
gaged property as_ security incidental 
thereto, or shall we further limit the right 
of contract guaranteed by the Constitution 
and make the mortgaged property the 
lender’s sole resort, thus reducing the note 
to the impotence of a mere scrap of paper? 
In the latter event I very much fear that 
the borrower of the future will be the first 
to complain at the smallness of the amount 
he is able to borrow. 

Capital is timid and in general gravitates 
to places of the greatest security and most 
favorable terms. The borrower will, as 
usual, want the right to make the contract 
so as to obtain the most money. Many 
times his personal credit enters into the 
transaction. Care should be exercised dur- 
ing periods of depression not to enact laws 
which, while seeking to relieve from pres- 


the Los Angeles Bar 


ent conditions, will ultimately prove harm- 
ful if not actually prevent recovery. 


MARKET VALUE. 


The underlying cause of the’ present 
agitation is the difficulty in times of de- 
flation of repaying debts incurred in times 
of inflation. The absence of a market for 
real estate places the borrower in an un- 
enviable position. Yet we know that the 
mortgaged property has not lost all of its 
value and that it has an intrinsic value 
independent of its salability at any par- 
ticular time and place, usually sufficient to 
cover the mortgage. For this reason we 
find expert appraisers testifying in court 
that there is little or no present market 
value because of lack of a market and at 
the same time admitting that there is an 
intrinsic or actual value. It is fair to say 
that today real property has an intrinsic 
value in excess of its market value as these 
terms have been defined by our courts. 


In City of Los Angeles v. Pomeroy, 
124 Cal. 597, the court says: 


“The thing to be ascertained is not 
market value but actual value. 
But in a case where discoveries made 
after the issuance of summons demon- 
strated that the actual intrinsic value 
of the land at that date was greater 
than its market value—in other words 
when it appears that market value is no 
criterion of actual value—those dis 
coveries should be taken into considera- 
tion.” 


And there are numerous other cases in 
the field of breach of contract where our 
courts have held that,market value is not 
synonymous with intrinsic value. True, 
the tendency has been to consider the two 
as synonymous, but since there is a dis 
tinction there is no reason why we should 
not make use of it if found to be bene 
ficial. 

INTRINSIC VALUE. 


If our statutes can be so amended that 
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our trouble. This would be permanent 
and constructive legislation. 

Let us therefore face the matter hon- 
estly: First, change our laws so that 
adequate credit will be given for property 
in the event of foreclosure, and Second, 
if necessary enact further mortgage mora- 
toria conditioned on the mortgagor pay- 
ing a reasonable amount for use and oc- 
cupation during the period of suspension. 
This latter expediency has been upheld in 
the well known U. S. Supreme Court case 
of Home Bldg. & Loan Assn. v. Blais- 
dell, commonly known as the Minnesota 
Mortgage Moratorium decision. 


STATE Bar BILL. 


As to the first, there is now being pre- 
pared by the State Bar Committee on 
Trust Deeds and Mortgages for presenta- 
tion to the September convention a pro- 
posal to amend Code of Civil Procedure 
Sections Nos. 726 and 580a so that this 
adequate. credit can be assured to the 
borrower upon the sale of his property. 
Section 580a, new in 1933, and Section 
726 as then amended both provide that 
upon the application of either party the 
court shall appoint an apprai$er to de- 
termine the fair market value of the prop- 
erty after appraisal as of the date of sale. 
This, however, assumes the appearance 
in the action of the debtor. But the judg- 
ment debtor, the party most interested in 
having an appraisal, may not, in fact prob- 
ably does not, find himself financially able 
to employ an attorney or to assume the 
expense of an appraisal. Also the actual 
ot intrinsic value is’ entirely ignored. 


A redraft of Section 726 will be pro- 
posed in which it is provided that upon a 
waiver by the judgment creditor of the 
tight to a deficiency judgment, no ap- 
praiser shall be appointed and the clerk 
may enter judgment upon return of sale. 
But in the event deficiency is not so waived 
and an appraisal is not waived by the judg- 
ment debtor, and regardless of the latter’s 
default, the court must appoint an appraiser 
to appraise the property as to its intrinsic 
value and also as to its market value if in 
the opinion of the appraiser there was a 
market for such property at the time and 
Place of sale. There is also added a rule 
of evidence based upon the decisions above 
referred to, that in determining intrinsic 
Value weight shall be given to evidence of 
market value only after it is established 
that there was a market at the time and 


place of sale for the kind of property sold. 
After appraisal the court must determine, 
on hearing, the amount of the deficiency, if 
any, which shall not be more than the 
difference between the amount due and 
either the intrinsic value of the property 
or the amount for which it was _ sold, 
whichever of the latter is the greater. 
The court, as now, is limited only as to the 
maximum amount of the judgment. 

In redrafting Section 580a it has been 
considered that the bringing of the action 
provided for therein after sale under a 
trust deed is the assertion of the right to 
deficiency judgment. The proposed amend- 
ment therefore provides that prior to the 
time of trial or hearing on default the 
court shall appoint an appraiser to ap- 
praise the property in the same manner 
as in Section 726 above and there are 
similar restrictions as to the maximum 
amount of the judgment. 

Thus the judgment creditor will not be 
bothered with the costs or delay of an 
appraisal if he waives deficiency under 
court foreclosure (Sec. 726) or does not 
sue for deficiency after sale under trust 
deed (Sec. 580a). In each case, however, 
if he desires deficiency an appraisal is 
mandatory. 


CoNTRACT OBLIGATIONS. 


While these changes involving rules of 
evidence and procedure affect the remedy 
only, there are many California and U. S. 
Supreme Court decisions to the effect that 
the remedy, insofar as it affects substantial 
rights, is included in the term “obligation 
of contracts” within the meaning of the 
State and Federal Constitutions forbid- 
ding the passage of any law impairing 
the obligation of contracts. See Welsh v. 
Cross, 146 Cal. 621 and cases therein 
cited. If, therefore, these code sections 
as they now exist or as they will be if 
these proposed amendments are adopted 
cannot be made to give relief to that 
large number of debtors who incurred 
their obligations prior to August, 1933, 
we can invoke the authority of the 
Minnesota Mortgage Moratorium decision 
(supra) and enact retroactive moratoria 
providing for a reasonable “quid pro quo” 
during the period of extension. 

In the meantime these proposed changes 
to the code sections will go into operation 
as contructive legislation and in the future 
will prevent in large degree a recurrence of 
distressing foreclosure conditions of today. 
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Correct Forms for Trust Deeds... 


Most of those in California who are in the business of loan- 
ing money on real estate security prefer the TRUST DEED 
whether for the first or for junior liens. 


The wording of a Trust Deed is important. The ordinary form 
is often inadequate for special circumstances. Security-First 
National Bank has prepared several forms of Trust Deeds to fit 
varying needs with the changes made necessary by recent 
legislation. 


We have printed an extra supply of these “legal blanks,” prepared by com- 
petent and experienced attorneys, framed in words whose exact mean- 
ings have been determined by the courts. 


Attorneys may obtain forms at any Security-First branch or office. 
There is no charge for them. 


NAEOURITY-FiRST NATIONAL 
Bank or LOS ANGELES 


























ATTENTION TO EMPLOYERS! 


HELP YOUR FELLOW MEMBERS! The office of the Associ- 
ation has on file applications for employment classified as follows: 
Experienced practitioners seeking salaried positions; 
Attorneys recently admitted seeking salaried posi- 

tions; 
Experienced and unexperienced attorneys who are 
willing to render services for desk space; 


Attorneys seeking working arrangements that will 
permit of their taking care of their own clients; 


Legal Secretaries and Stenographers. 


Telephone Vandike 5701 and Vandike 9992. 
Your communications are kept confidential. 
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U. S. Supreme Court Empowered to Prescribe 
Uniform Rules In Actions at Law 


ATTORNEY GENERAL DECLARES ACT ONE OF MOST SWEEPING LEGAL 
REFORMS IN U. S. HISTORY 





THE ACT: 

Be It Enacted, etc., That the Supreme Court of the United States shall have the 
power to prescribe by general rules, for the district courts of the United States and 
for the courts of the District of Columbia, the forms of process, writs, pleadings, and 
motions, and the practice and procedure in civil actions at law. Said rules shall 
neither abridge, enlarge, nor modify the substantive rights of any litigant. They 
shall take effect six months after their promulgation, and thereafter all laws in 
conflict therewith shall be of no further force or effect. 

Sec. 2. The court may at any time unite the general rules prescribed by it for 
cases in equity with those in actions at law so as to secure our form of civil action 
and procedure for both; Provided, however, That in such union or rules the right 
of trial by jury as at common law and declared by the seventh amendment to the 
Constitution shall be preserved to the parties inviolate. Such united rules shall not 
take effect until they shall have been reported to Congress by the Attorney General 
at the beginning of a regular session thereof and until after the close of such session. 
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N explaining the Act of Congress con- 
ferring upon the Supreme Court of the 
United States the power to prescribe rules 
of practice and procedure in the Federal 
trial courts, and the benefits of the measure, 
Attorney General Homer S. Cummings, 
who recently spoke before the Los Angeles 
Bar Association, has stated that it is the 
most sweeping reform in the legal history 
of the United States. 


Mr. Cummings’ statement, published in 
The United States Law Week, says: 


“Agitation for the simplification of Fed- 
eral legal procedure through rules of court 
was begun by the American Bar Associa- 
tion in 1909 and was continued by the As- 
sociation without abatement until 1932. In 
1912 the Association adopted a resolution 
that a uniform system of law pleading and 
practice in the Federal courts should be 
prepared and put into effect by the Su- 
preme Court and that, to this end, appro- 
priate legislation should be enacted. A 
committee on uniform judicial procedure 
was appointed and collaborated in drafting 
the bill, which was unanimously reported 
by the House Judiciary Committee in 
March, 1914, but was not voted upon by 
the House. Similar bills were, due largely 
to the efforts of the American Bar Associa- 
tion, introduced in each succeeding Con- 
gress down to and including the 7lst, 


with the exception of the 65th Congress. 
“The American Bar Association com- 
mittee in charge of this reform numbered 
among its members, from time to time, 
such outstanding jurists as William How- 
ard Taft, Louis D. Brandeis, now a mem- 
ber of the Supreme Court, William D. 
Hornblower, Roscoe Pound, Samuel Wil- 
liston,. Joseph H. Beale, Edward T. San- 
ford, and William E. Mikell. Elihu Root 
and Alton B. Parker were among the 
other noted men who sponsored the re- 
form and urged its adoption by Congress. 
“The proposal was approved officially 
by Presidents Taft and Coolidge and was 
unofficially endorsed by President Wilson. 
It was also endorsed by Attorneys General 
McReynolds, now an Associate Justice of 
the Supreme Court, Gregory, Palmer, 
Stone, also a member of the present Su- 
preme Court, and Sargent. The reform 
was actively supported in Congress by 
Senator, now Justice, Sutherland. 


WIpELyY ENpoRSED 


“The proposal to give to: the Supreme 
Court the power to make rules governing 
practice and procedure in actions at law 
was, at various times, endorsed by 46 
State Bar Associations, the National As- 
sociation of Credit Men, the Commercial 
Law League, the United States Chamber 
of Commerce, the National Civie Federa 
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tion, members of the Executive Committee 
of the Association of American Law 
Schools, the Conference of Commissioners 
of Uniform State Laws, and the Southern 
Commercial Congress. 

“In 1921 the returns from a question- 
naire which was sent to Federal Judges 
on the matter revealed that approximately 
85 per cent of the Circuit Judges and 75 
per cent of the District Judges were in 
favor of giving to the Supreme Court 
the power to prescribe procedural rules 
in actions at law. 


ReEvIvEs IssuE 


“Nevertheless, in March of this year I 
sought to revive the issue. In communi- 
cation addressed to the chairman of the 
appropriate Senate and House Commit- 
tees, I suggested that the bill to give the 
Supreme Court the power to prescribe 
rules of practice and procedure in law 
actions be reintroduced. On March 14, 
1934, I addressed the New York County 
Lawyers’ Association on the matter and 
this speech was broadcast over a National 
radio hook-up. 

“At that time, I also announced that 
the proposed reform carried the endorse- 
ment of President Franklin D. Roosevelt. 

“Only three months have elapsed since 
this renewed effort began. The passage 
of this sweeping measure of reform comes 
with almost startling suddenness after 


many years of disappointment. It will 
be welcomed gladly by all informed mem- 
bers of the bar and its beneficial effects 
will be felt throughout the judicial system 
of our country. 


“Among the benefits that are anticipated 
from the new legislation are: 

“(1) A modernized, simplified, scientific, 
correlated system of Federal procedure; 

“(2) The improvement of State court 
procedure through the influence of the 
Federal system as a model, with the pos- 
sibility of nation-wide uniformity with re- 
spect to matters of procedure ; 

“(3) The immediate detection and 
prompt correction of imperfections in the 
rules of procedure, thus avoiding the long 
delay necessary for relief at the hands 
of the legislature ; 

“(4) The relaxation of the rigid require- 
ments inherent in procedural legislation, 
and the substitution of a system of flexible 
rules, thus tending to eliminate a large 
number of the reversals of judgments by 
appellate courts on technical grounds; 

“(5) The expedition of law cases in 
the trial courts due to the elimination of 
complicated questions of procedure; 

“(6) A substantial decrease in the vol- 
ume of work required by Federal appellate 
courts ; 

“(7) The establishment of one form of 
civil action for both law and equity cases.” 





COURT 





Available Now at the Daily Journal Office 


212 Page Loose-leaf compilation of Court Rules and Rules of 
Practice, with New Rules, and Amendments, effective July 1, 1932. 


SUPERIOR COURT—Los Angeles County 

SUPERIOR COURT—Judicial Council Rules 

SUPREME AND APPELLATE COURTS—Judicial Council 
APPELLATE DEPT. SUPERIOR COURT—Judicial Council 
MUNICIPAL COURT—Los Angeles 

UNITED STATES DISTRICT COURT—Southern District 
COURTS OF ADMIRALTY of the United States 

COURTS OF EQUITY of the United States 


All amendments, made since the publication, are available, 
in loose-leaf form, at Daily Journal Office, without charge. 


PRICE $1.00 


LOS ANGELES DAILY JOURNAL — 


RULES 


121 North Broadway — MUtual 6138 
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The Lawyer Mobilizes to Fight Crime 


HE AMERICAN BAR ASSOCIA- 

TION has sent to all Bar publications 
in the country an article by Will Shafroth, 
assistant to the President of the American 
Bar Association, on the subject of the crime 
problem and the action being taken by Bar 
Associations to solve it. Mr. Shafroth says 
that recommendations will be submitted at 
the Milwaukee meeting of the A. B. A. for 
the setting up of machinery which should 
result in definite improvement. The recom- 
mendations will call upon the Governor of 
each state to appoint a permanent commit- 
tee on Criminal Justice, to be composed 
of lawyers and laymen, the formation of 
local and state bar committees on criminal 
procedure and, police and prosecution, to 
cooperate with the Governors’ committees, 
the unification of all enforcement agencies 
in each state under the attorney-general, 
and the creation of a state central criminal 
bureau with trained investigators and mod- 
ern equipment. 

“The resolutions to be presented at Mil- 
waukee come out strongly,” says Mr. Shafroth, 
“for a cleansing of the Bar of dishonest and 
unethical practitioners, and strengthening of 
disciplinary procedure all along the line.” 


TEXT OF RESOLUTIONS. 


The text of the resolutions submitted 
by the Criminal Law Section to the Ex- 
ecutive Committee of the 3ar 
Association for action at the annual meet- 
ing on August 29, follows: 


American 


“The American Bar Association recog- 
nizes the seriousness of the existing criminal 
disorder in the United States, and welcomes 
the responsibility and opportunity before 
the lawyers of the country to initiate and 
guide public measures to remedy these 
conditions. It recommends the following 
program of action for the better enforce- 
ment of the criminal law: 

I. (a) The American Bar Association 
recommends to the Governor of each state 
(where no such organization exists) the 


establishment of a permanent Committee 
on Criminal Justice to be composed of law- 
yers and laymen charged with the duty of 
systematically following, improving and 
criticizing the enforcement of the criminal 
law. Such committees should maintain 
close contact with the committees of the 
state and local bar associations dealing 
with criminal procedure and police and 
should also, possibly through membership 
on such committee of a representative of 
the United States District Attorney’s of- 
fice, keep contact with the United States 
Department of Justice. 


(b) The American Bar Association 
recommends to each state and local bar 
association the establishment of a Com- 
mittee on the Reform of Criminal Pro- 
cedure and also a Committee on Police 
and Prosecution. The committees on pro- 
cedure should be charged with the serious 
consideration of the adoption of the model 
code of criminal procedure approved by 
the American Law Institute and with the 
specific recommendations in regard to 
criminal procedure set forth in this reso- 
lution. The Committees on Police and 
Prosecution should deal with criticisms 
and improvements of the personnel, quali- 
fications, training and methods of the po- 
lice and prosecuting staff. These com- 
mittees should work in cooperation with 
the Section on Criminal Law of this As- 
sociation and with the International Asso- 
of Chiefs of Police. 


These recommendations recognize that 
protection of the public against the criminal 
is a vital concern. 
that effective prosecution and elimination 
of politics and incompetency are major 


ciation 


They recognize also 


considerations. 


II. The American Bar Association 
recommends the creation, in each state, 
of a State Department of Justice, headed 
by the attorney-general or by such other 
officer as may be desirable, whose duty 








276 


LOS ANGELES BAR ASSOCIATION BULLETIN 





it would be to direct and supervise actively 
the work of every district attorney, sheriff 
and law enforcement agency, and who 
would be specifically charged with the re-~ 
sponsibility therefor. This department 
would include a central criminal bureau 
equipped with records and with investi- 
gators similar in character and qualifca- 
tions to those now attached to the Federal 
Department of Justice. The American Bar 
Association recommends that the Commis- 
sioners on Uniform State Laws be re- 
quested to outline an act for the estab- 
lishment of such State Department of 
Justice so drawn as to be adaptable to 
various state conditions. 

This recommendation recognizes the 
necessity in each state for centralization 
and the adoption of modern and non-politi- 
cally controlled methods of criminal de- 
tection and prosecution. 


III. The American Bar 
recommends that the state and local bar 
associations concentrate actively on ridding 
the profession of dishonest and unethical 
practitioners. They should diligently in- 
vestigate all complaints, and where the 
facts warrant, disciplinary proceedings 
should, with the cooperation of the courts, 
be promptly instituted and brought to trial. 
The American Bar Association suggests 
the subject of disciplinary proceedings as 
a part of the National Bar Program for 
the ensuing year, and recommends the same 
subject to the state and local bar asso- 
ciations. 

IV. The American Bar Association 
recommends to each state bar association 
that it formulate improvements in criminal 
law and procedure and submit them to the 
courts, the legislatures and the people and 
that the state associations work for the pro- 
mulgation of rules of court where that 
method is available and for the enactment 
of laws and the amendment of constitutions 
where the desired improvements can only 
be accomplished by amendments of statutes 
or constitution. It recommends: 


(a) That the improvements in criminal 
procedure be based upon a thorough con- 
sideration of the Code of Criminal Pro- 
cedure prepared by the American Law 


Association 


Institute, and especially the following pro- 
visions contained therein: 

1. Giving the accused the privilege of 
electing whether he shall be tried by jury 
or the court alone. (American Law In- 
stitute Code, Par. 266, which excepts cases 
where a sentence of death may be im- 
posed. ) 

2. Permitting the impanelling of- al- 
ternate or extra jurors to serve in the 
case of the disability or disqualification of 
any juror during trial. (American Law 
Institute Code, Par. 285.) 

3. Permitting trial upon information as 
well as indictment. Where indictment by 
grand jury remains a constitutional re- 
quirement, waiver should be allowed. The 
Association recognizes that in sound prac- 
tice a grand jury indictment may be de- 
sirable on some occasions. (American Law 
Institute Code, Par. 113.) 

4. Providing for jury verdicts in crim- 
inal cases by less than a unanimous vote 


except in the case of certain major felonies. 
(American Law Institute Code, Par. 355.) 

It further recommends: 

(b) The adoption of the principle that 
a criminal defendant offering a claim of 
alibi or insanity in his defense shall be 
required to give advance notice to the 
prosecution of this fact and of the cir- 
cumstances to be offered and that in the 


absence of such notice a plea of insanity’ 


or a defense based on an alibi shall not be 
permitted upon trial except in extraordi- 
nary cases in the discretion of the judge. 
(American Law Institute Code, Par. 235, 
provides for advance notice before evidence? 
of insanity or mental deficiency can be 
introduced. ) 

It also recommends: 

(c) Permitting court and counsel to com- 
ment to the jury on the failure of a de 
fendant in a criminal case to testify in his 
own behalf. (At the 1931 meeting of the 
Association a law was recommended by 
which the prosecution would be permitted 
to comment to the jury on the fact that 
the defendant did not take the stand as 4 
witness. By section 325 of the American 
Law Institute Code, it is provided that the 
court may make such comment on the evi- 
dence as in its opinion is necessary for the 
proper determination of the cause.)” 
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Missouri Supreme Court Decides “Unlawful Suits” 


FINDS CERTAIN TRUST COMPANIES ENGAGED IN 


“LAW BUSINESS” 


IN VIOLATION OF STATUTE. 


N A DECISION handed down in July in 

three cases brought by Franklin Miller, 
Uircuit Attorney of St. Louis, against cer- 
tain trust companies, the Supreme Court of 
Missouri found that the respondents had 
engaged in “law business” in violation of 
statute. 

The original proceeding was by informa- 
tion in the nature of quo warranto. The 
information stated that the St. Louis 
Union. Trust Company had “for a long 
time continuously and wilfully violated 
the laws of this state, and has unlawfully 
assumed and usurped franchises and priv- 
lleges, to wit, to practice law and do law 
business, not granted to it by the state 
laws.” 

In a long opinion the court first sets 
forth in detail the charges, and the re- 


lators’ points and authorities, and _ the 
statutes involved. 

The court said in part: 

Attempt to Satisfy Bar Association 
“The evidence shows that prior to July 
3, 1930, when respondent adopted a _ reso- 


lution setting forth ‘rules for the transaction 
of its business,’ which one of respondent’s 
vice-presidents testified was ‘an attempt to 
satisfy the Bar Association and to prevent 
litigation,’ respondent drafted wills and gave 
advice concerning the same whenever a pros- 
pective maker of a will agreed that respond- 
end should be named as executor or fiduciary 
therein, and it appears that one of respondent’s 
employes continued to follow this practice for 
ayear or so after the resolution was adopted, 
although after such adoption it was the prac- 
tice of other employes to refuse to draft wills 
unless requested to do so or to ‘collaborate’ 
therein by the will maker’s regular counsel or 
counsel suggested by respondent and not in 
its sole employ. However, there was evidence 
that respondent, since the adoption of its 
aforesaid resolution, at times drafted and sub- 
mitted wills though not requested to do so 
by the will maker’s counsel, and that some- 
times such counsel’s request for and partici- 
pation in the rendition of such services were 
obviously perfunctory. According to the proof 
of respondent’s practice, both prior and sub- 
sequent to July 3, 1930, its nomination as 
executor or trustee in a will or trust instru- 
ment was accomplished by a simple bilateral 





contract or agreement between respondent and 
the maker consisting of an offer or promise 


by respondent to render such services for 
such nomination and a return promise by the 
maker of the nomination for the _ services, 
both promises being made simultaneously. ‘In 
bilateral contracts the consideration is a re- 
turn promise.’ (American Law Institute Re- 
statement of Contracts, Vol. I, par. 75, com- 
ment a. p. 82.) ‘Mutual promises are concur- 
rent considerations, and will support each 
other if they be made simultaneously, unless 
one or the other be void.’ (Wharton’s Law 
Dictionary, Sec. Am. Ed. p. 170, defining 
classes of valuable considerations.) It is true 
that no such contract in writing was offered 
in evidence, and it may be fairly inferred from 
all the evidence that these contracts were 
not reduced to writing and perhaps not. even 
orally expressed in detail as above stated, 
but the inescapable conclusion from the plead- 
ings and proof before us is that su¢éh was the 
meeting of minds whenever respondent drew 
or ‘collaborated’ in drawing such instruments 
and gave advice in connection therewith. 


$250,000 Annually Not “Illusory Promise” 


“But, counsel for respondent say, such nom- 
ination cannot constitute a valuable considera- 
tion because it ‘may be revoked at any time 
without any wrong to respondent.’ Conceding 
that makers of wills and trust agreements can 
and sometimes do revoke their nominations of 
executors and trustees, does it follow that a 
nomination when given is not a valuable con- 
sideration for services rendered? Undoubtedly 
drafting or assisting in drafting wills and trust 
agreements and giving advice in connection 
therewith are some trouble and inconvenience 
to respondent and some benefit to the persons 
for whom these services are rendered. Also 
the mere nomination of respondent as executor 
or trustee is a surrender by the maker to re- 
spondent of his right to nominate another un- 
less and until the nomination is revoked, and 
certainly respondent is in no position to say 
that these mere nominations do not constitute 
a valuable consideration when the evidence 
shows that after years of experience it still 
maintains an expensive staff to solicit them 
and to render the ‘free’ service it deems neces- 
sary to obtain them, and that, notwithstanding 
some revocations by the makers, these mere 
nominations have resulted in attaching busi- 
ness for the transaction of which respondent’s 
annual compensation exceeded $250,000.00 for 
each of the years 1926, 1927, 1928, 1929 and 
1930. The demonstrated certainty of business 
benefit flowing to respondent from its mere 
nomination as executor or trustee in such 1n- 
struments sets at naught all argument that 
the nomination is a mere ‘motive,’ moral ob- 
ligation, or ‘hope’ of benefit, as distinguished 
from a valuable consideration. Hence, the 
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inapplicability of respondent’s cited cases hold- 
ing that mere motive, hope, or moral obliga- 
tion is not a valuable consideration. Like- 
wise, respondent’s authorities on lack of mu- 
tuality and indefinite or illusory promises are 
without application. 

“Coilaboration” Not Eleemosynary Service 

“Counsel for respondent also say that any 
compensation received by respondent is for 
acting as executor or trustee and not for draw- 
ing the instrument or giving advice in con- 
nection therewith. Surely in this modern day 
it will not be said that it costs nothing to 
acquire business. It must be inferred from 
the evidence before us that no inconsiderable 
part of the cost of obtaining these nomina- 
tions is chargeable to the staff maintained to 
draw or ‘collaborate’ in drawing these instru- 
ments and give advice in connection therewith. 
Naturally this part of the overhead expended 
in obtaining the business must be paid out 
of the compensation received for transacting 
the business so obtained. Hence, we do not 
see how it can be truthfully said that each 
and every nomination procured by this thinly 
disguised method of getting business is not a 
valuable consideration to respondent. 
. * + + * + * + 


Usurpation of Rights and Power 


“Upon the pleadings and evidence we are 
constrained to hold that respondent has 


usurped rights and privileges not conferred 
upon it or warranted by law, in that it has 
engaged in ‘law business’ in violation of the 
statutes of this state as charged in the in- 
formation. In view of this conclusion we re- 
serve ruling upon the question of respondent's 
amenability to law independent of the statutes, 


“It appears from the whole record that 
this proceeding was ably, fairly, vigorously and 
in good faith conducted on both sides for the 
purpose of determining what respondent could 
lawtully do and what it could not lawfully 


do in the premises pleaded. The prayer of 
relator’s information asks neither ouster nor 
fine herein. The character of judgment in 


a quo warranto case is largely within the dis- 
cretion of the court. (State ex rel. Barrett v. 
First National Bank, 297 Mo. 397, 416, 249 
S. W. 619; State ex inf. Hadley v. Delmar 
Jocket Club, 200 Mo. 34, 66, 69, 98 S. W. 539.) 
We think that the evident purpose of this pro- 
ceeding will be best served by imposing a 
nominal fine and costs upon respondent and in 
other respects following the prayer of the in- 
formation. Therefore, it is ordered and ad- 
judged that respondent pay a fine of one dol- 
lar ($1.00) and the costs herein, and _ that 
respondent henceforth cease and desist from 
the aforesaid illegal practices and conduct its 
business according to law on penalty of the 
forfeiture of its corporate charter and fran- 
chise.” . 





A Corporate Trustee 
for Your Clients 


HEN you are planning for a corporate Trustee for a client... 
either an estate, or any other form of trust ... we invite you 
to make full use of any service we can render. 


Our Trust Officers, realizing our community of interest with Mem- 
bers of the Bar, and having a high regard for the ethics of the 
legal profession, are ready to extend a maximum of cooperation at 


all times. 


Main Office, Fifth and Spring 
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T IS fundamental under the American 
form and system of government that so 
long as one does not injure the rights of 
others, he may use his property as he 
chooses—free from regulation or control by 
the state. There is, however, an exception 
to this general principle. When private 
property is dedicated to a public use or 
service, and its operation involves the pub- 
lic welfare, the property is said to be “af- 
fected with a public interest,” and is there- 
alter subject to regulation by the state. 
This principle was recognized over 200 
years ago by Lord Chief Justice Hale when 
he declared that when private property is 
“affected with a public interest it ceases to 
be juris private only.” 

This doctrine has been accepted and ap- 
plied by the courts and legislatures of this 
country. An early and leading American 
case applying it was Munn v. Illinois (94 
U. S. 113, 24 Law Ed. 77), wherein the 
Supreme Court of the United States held 
that a public grain elevator was “so af- 
fected with the public interest” that it was 
a proper subject for public regulation and 
control. The court declared that the right 
to regulate included the right to prescribe 
and fix the rates and charges to be col- 
lected from the public for the use of grain 
storage facilities. 

This right of public regulation of private 
Property rests upon the fundamental and 
inherent right of a sovereign state to re- 
strict personal liberty and the use of private 
property, when that becomes necessary in 
the best interests of the public welfare. 
The police power must, however, be exer- 
tised reasonably, and in conformity with 
the legitimate considerations of the public 
health, safety and welfare. 


PusLic REGULATION 


In this connection it is interesting to note 
some rather recent language of the United 








The “Why” of Public Utility Rates 


By Jack Hardy, of the Los Angeles Bar 


States Supreme Court. In discussing the 
reasonableness of certain telephone rates, 
that court said: 


“Tt must never be forgotten that while 
the state may regulate, with a view to 
enforcing reasonable rates and charges, 
it is not the owner of the property of 
public utility companies, and is not 
clothed with the general power of 
management incident to ownership.” 


As social and economic concepts have ex- 
panded, an increasing number of industries 
and callings have been declared by the 
legislatures and courts to be “affected with 
public interest,” and therefore subject to 
public regulation. At present, the list in- 
cludes, among many other commodities and 
public services, gas, electricity, water, trans- 
portation, the telephone and telegraph, cot- 
ton gins, warehouses, wharves, canals and 
pipe lines. 

In order to carry this public regulation 
into effect, most states have established pub- 
lic service commissions, and clothed them 
with certain legislative and judicial powers, 
enabling and directing them to determine 
and establish reasonable rates for the com- 
modity or service rendered; to prevent 
discrimination against the users of public 
utility service; to make rules and orders 
governing their conduct, to the end that 
they may render the most efficient service 
at the lowest cost to the public. 

In California, these powers have been 
delegated to the Railroad Commission. 
The California Constitution and Public 
Utilities Act give the Railroad Commission 
power and jurisdiction to supervise and 
regulate every public utility in the state, 
and to do all things necessary and conven- 
ient to the exercise of that power. (Cali- 
fornia Constitution, Art. XII, Secs. 22, 23, 
23a, Stats. 1915, Ch. 91, p. 115, as 
amended. ) 

It may be said generally that utilities are 
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operated on the theory of a regulated mo- 
nopoly. This is permitted and encouraged 
to avoid the economic waste and extrava- 
gance necessarily attendant upon a dupli- 
cation of equipment and facilities, and the 
destructive effect of competitive price cut- 
ting. In return for this protection, utilities 
are required to render to the public a high 
standard of service at reasonable rates and 
charges. 


REGULATORY POWERS 


The regulatory power includes, among 
other things, the power to fix utility rates 
and charges. It does not however, permit 
the fixing of rates which do not allow a 
public utility to earn a reasonable return on 
the fair value of the property devoted to the 
public use. Such rates have been repeatedly 
declared to be a “taking” of private prop- 
erty without “due process of law,” in vio- 
lation of the express prohibition of the 14th 
Amendment to the Federal Constitution. 


The courts have declared that rates which 
permit a return varying from six to eight 
per cent on the fair value of the utility prop- 
erty are reasonable, depending upon the na- 
ture and character of the commodity sold 
or the service rendered. 


It is to be remembered, however, that 
while a Commission or other regulatory 
body has power to fix maximum rates 
which a utility may charge in order to 
earn a “reasonable return on the fair value 
of its property,” the commission does not 
guarantee that the rate so fixed will re- 
sult in a “reasonable return.” Not in- 
frequently utilities find themselves saddled 
with a rate structure which results in 
revenues far below the estimates made by 
the commission in its computations. 


The real difficulty, however, lies in the 
accurate determination of what is the “fair 
value” of utility property for rate fixing 
purposes. Some idea of the complexity of 
the problem may be gathered from the fact 
that for many years courts and the utility 
commissions have experimented with at 
least five theories, in an effort to estab- 


lish a just and equitable means of de 
termining the elusive factor we term “fair 
value.” Some declare that the sound test 
is the “original cost”; others state, with 
equal conviction, that the best criterion is 
the “present cost of reproduction”; while 
still others rely upon the theory of a “pru- 
dent investment.” 


An early, but leading American case 
wherein the United States Supreme Court 
discussed the elements to be considered 
in determining the “fair value” of utility 
property, is Smyth v. Ames, (169 U. &. 
466, 42 L. Ed. 879) (1897). 


Therein Mr. Justice Harlan said: 


“We hold that the basis of all cal 
culations as to the reasonableness of 
rates to be charged by a corporation 
* %* * must be the tair value of the 
property being used by it for the com 
venience of the public. And in order 
to ascertain that value, the original cost 
of construction, the amount expended in 
permanent improvements, the amount 
and market value of its bonds and stock, 
the present, as compared with the 
original cost of construction, the prob 
able earning capacity of the property 
under particular rates prescribed by stat- 
ute, and the sum required to meet 
operating expenses, are all matters for 
consideration, and must be given such 
weight as may be just and right m 
each case. We do not say that there 
may not be other matters to be re 
garded in estimating the value of the 
property. What the company is ef 
titled to ask is a fair return upon the 
value of that which it employs for the 
public convenience.” 


It is apparent that no one element of 
simple combination of factors may be ac 
cepted as a “rule of thumb” test of “fait 
value.”’ 


Economic TRENDS 


Current economic and political trends 
frequently influence the adoption of a pat 
ticular theory for determining “fair value” 
Thus, in various periods of our economit 
and social progress, the same regulatory 
bodies have swung from the “present cos 
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cost” theory, and to a valuation based upon 
“historical cost less depreciation.” The his- 
tory of public utilities, however, indicates 
that the ever-broadening scope of regulation 
is the result of the pressure of social and 
economic forces, rather than from a change 
in political or legal theory. 

Utility services directly effect so many 
people that it is inevitable that the public is 
chiefly and almost solely interested in a 
reduction of the charges they are called 
upon to pay, rather than the refinements of 
legal theory which determine those charges. 
It is difficult to maintain a disinterested and 
impartial attitude when the pocketbook is 
affected. 

Recently the Los Angeles Gas & Electric 
Company claimed that gas rates fixed by 
the California Railroad Commission were 
unreasonable and confiscatory. The case 
(Los Angeles Gas & Elect. Corp. v. Rail- 
road Com. of Cal.) was ultimately appealed 
to the Supreme Court of the United States, 
(289 U. S. 287, 77 L. Ed. 1180), (1933). 
The court, in its determination of the “fair 
value” of the Company’s property for rate- 
making purposes, took judicial notice of 
current economic conditions, but declared 
that general economic trends, rather than 
periodic price fluctuations, were to be con- 
sidered in determining the question of the 
“fair value” of utility property. 


In holding that a return of seven per cent 
(7%) on the “fair value” of the property 
devoted to the public use, was not un- 
reasonable or confiscatory, it was said: 


“The court has refused to be bound 
by any artificial rule or formula which 
changed conditions might upset. We 
have said that the judicial ascertainment 
of value for the purpose of deciding 
whether rates are confiscatory, is not a 
matter of formulas, but there must be a 
reasonable judgment having its basis in 
a proper consideration of all relevant 
facts.” 


Still more recently, in the case of Lind- 
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heimer v. fl. Bell Telephone Co. (78 L. Ed. 
45, 1934), the same court was called upon 
to pass on the reasonableness of telephone 
tates fixed by the Illinois Utility Commis- 
sion. The court, speaking through Mr. 


Justice Hughes, declared that though de- 


a 


preciation was a fact, and existed in all 
utility property, and that deductions for that 
item were proper, yet theory should not 
prevail over facts, where actual experience, 
after the rate order was made, showed that 
the utility was im fact earning a reasonable 
return on the “fair value” of its property 
devoted to the public use. 


Thus, in the final analysis, rates paid for 
the service or commodity sold by a public 
utility are to be determined in the light 
of all available facts and experience. Being 
once determined, they should not be altered 
except where further experience demon- 
strates that the rate is either too low and 
therefore confiscatory, or too high, and 
therefore unreasonable. 


BITTER CONTROVERSY 


Utility rates have been a subject of long 
litigation and bitter controversy. Today 
there is loud clamor for their indiscriminate 
reduction. Politicians, well understanding 
the “appeal of the pocket book,” cagerly 
seize upon “rate-reduction” platforms, while 
enjoying abysmal ignorance of the facts and 
complexity of the problems presented. 

When private capital is invested in a 
business enterprise, other than a public 
utility, the proprietor may, and generally 
does, charge all that the traffic will bear 
for the particular commodity or service 
sold. Profits ranging from 100 to 300 per 
cent on an investment are not uncommon. 
Rises in utility rates were, however, checked 
during the years of prosperity, on the 
theory that such industries were not en- 
titled to speculative profits in view of their 
stable character. 

Generally, speaking, rates remained sta- 
tionary, when distress selling and absence 
of demand led to a sharp decline in price 
of other commodities—often to a point be* 
low production cost. The ratio of income 
required to pay utility bills mounted, as 
the prices of other commodities declined. 
A loud and insistent demand for rate re- 
ductions has swept the country. However, 
most public utility commissions have pro- 
tected utility investments and resisted un- 
reasonable demands for arbitrary reduc- 
tions, recognizing a duty, under the cir- 
cumstances, to permit utilities to fare bet- 
ter than other industries in depression 
times, since they had been deprived of rich 
profits during boom years. 
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LAWYERS BOND 


is just what the name implies . .. a bond paper designed 
and manufactured exclusively for the use of lawyers 


LAWYERS BOND 


represents quality at a moderate price . . . it will meet the 
exacting requirements of legal documents and is 
especially usable for permanent records 


LAWYERS BOND 


Is the Sign of Quality on Letterheads, Envelopes, Covers 
and all types and sizes of Legal Papers 


It is hand! 2d exclusively by Parker, Stone & Baird Co. 
A telephone call will bring a sample to your desk 
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